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Topics Covered
Exploring 10 Emerging Title IX Issues
What are some of the key issues facing today’s campuses when it comes to Title IX? And how might
they be operationalized effectively?

•

Advocacy resources for both the reporting party and responding party

•

Constructing and conducting campus climate surveys

•

Handling issues of confidentiality – including the use of confidential advisors

•

Addressing Title IX issues that occur off-campus

•

Managing the staffing and costs associated with Title IX compliance

•

Raising awareness about issues of consent

•

Bystander intervention

•

Effective investigatory techniques – using independent investigators/adjudicators, the investigative
model, etc.

•

Making sure LGBTQ students are protected by Title IX

•

Understanding how Title IX intersects with Clery, VAWA/SaVE
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•

How to Develop Title IX Policies and Procedures
Will provide a template for the reader to use to review and construct the best Title IX policy for his or
her specific campus

•

Questions to ask/Areas to consider including
○○ Language
○○ Relationship of discipline/community standards/honor codes to Title IX
○○ A sample discrimination policy
○○ Policies for all or separate policies for students, faculty and staff
○○ Remedies
○○ Interim measures, including no-contact orders
○○ Pure investigator model or hybrid
○○ Trauma-informed training
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•

•

Understanding that there is no “gold standard”

•

Focusing on the fact that administrators have choice about what makes the most sense for their
campus community

Q&A with Peter Lake
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A Note About Language and Terminology

PL

E

Institutions use a wide variety of different terms to identify the role that each participant
plays in the Title IX process. Throughout this document, we use “reporting party” to refer to
the impacted individual who initiates the Title IX review process. We also use “responding
party” to refer to the individual who is alleged to have violated the policies in question. These
terms are used to focus on providing clear, neutral identifiers for individuals involved in the Title
IX review process, and are not intended to mitigate or trivialize the experience of any person.
We acknowledge that many reporting parties in the Title IX process identify as “survivors” or
“victims” of gender violence. Institutions are encouraged to take this matter into consideration
when adopting terminology within their policies and procedures.
We also note that the use of any particular language throughout the materials is not intended
to indicate that gender violence is committed exclusively by or against people of one particular
gender, or in any particular context. Gender violence is committed by and against people of
every gender identity. It occurs in opposite-sex and same-sex relationships alike. It can also
occur between strangers, acquaintances, friends, boyfriends/girlfriends, partners and spouses. In
an effort to make the materials as inclusive and readable as possible, we will use the pronouns
“he,” “she” and “(s)he” throughout the document.
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We also acknowledge that each state and institution will use several different terms to
describe various forms of sexual misconduct. Throughout this document, we will use the terms
“sexual violence” or “sexual assault” to refer to any form of intentional sexual touching upon
any individual that is without consent. This is inclusive of acts commonly referred to as “rape”
or “non-consensual sexual contact.” We will use the broader term “gender violence” to include
various forms of violence or stalking which may not be sexual in nature, but are still prohibited
as forms of sex discrimination.
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Historically, institutional legal compliance rarely captured the attention of personnel outside
of those in the offices of General Counsel, Risk Management or the handful of administrators in
the highest echelon of campus leadership. Title IX has carved out its own exception to this rule.
Federal administrative guidance, campus trainings and awareness campaigns over the past five
years have turned Title IX into a household name for nearly every member of the campus community. Media coverage of federal investigations, litigation and student protests has also cast the
issue of campus sexual assault into the public spotlight.
Notwithstanding ongoing efforts by colleges and universities to comply with the requirements of Title IX, a comprehensive understanding of institutional obligations seems to be a
moving finish line. Relentless developments in state laws, federal regulatory guidance and case
law tend to keep compliance just out of reach for many campuses. By arming themselves with
a foundational knowledge of Title IX, institutional introspection and an understanding of the
priority issues, institutions can craft well-tailored, flexible policies and procedures that may be
more likely to endure future developments.

Title IX: A Brief History

M

Most of our colleagues will likely recall
that “Title IX” is a common, abbreviated reference to a provision of the federal Education
Amendments of 1972.

SA

Passed by the federal legislature pursuant
to its spending powers, any educational
institution wishing to receive federal funds
must comply with Title IX. This applies to
both K-12 systems and institutions of higher
education, whether public or private. For
most colleges and universities, reliance upon
federal funding comes in the form of federally
subsidized financial aid to students.

“No person in the United States
shall, on the basis of sex, be
excluded from participation in,
be denied the benefits of, or be
subjected to discrimination under
any education program or activity
receiving Federal financial
assistance. . .” (20 U.S.C. § 1681)

Higher education professionals are urged to bear in mind that the general public’s understanding of Title IX is still greatly influenced by its close association with intercollegiate athletics
for nearly 40 years. Institutions were expected to provide funding and opportunities for athletic
participation to both men and women in proportion to their respective makeup in the full-time,
undergraduate student body. Still applicable today, athletic offerings are the most formulaic and
predictable area of Title IX compliance.
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However, most of our readers will vividly recall the abrupt shift in Title IX’s enforcement
focus on April 4, 2011. The United States Department of Education’s Office for Civil Rights
(OCR) issued its well-known “Dear Colleague” letter, advising educational institutions that
they are responsible for taking reasonable measures to prevent and respond to sexual harassment and sexual violence (OCR, 2011). Additional commentary within subsequent Dear
Colleague letters and Question & Answer documents quickly provided additional guidance and
mandates to institutions. In the absence of extensive statutes or regulations, the OCR’s instructive documents quickly became the most prominent source of authority on necessary measures
within Title IX compliance.

Moving Forward in Title IX Compliance

M

In a communication from its Denver field office, the OCR disclosed that it has 221 active
investigations open against post-secondary institutions for allegedly mishandling sexual
violence cases (April 2016). In their eagerness to avoid becoming the next school on that list,
institutions find themselves scrambling to apply each new tidbit of guidance as it becomes
available. These endeavors are further complicated by the requirements of other federal statutes and emerging case law. Compliance measures become even more confusing when they
conflict with local and state laws.

SA

The materials within this binder will discuss ten issues for schools to prioritize in their
pursuit of Title IX compliance. In doing so, these materials will also seek to empower campus
leaders to assess the unique qualities of their respective institutions, and to develop the policies,
procedures and practices which will best fit the needs of their campus community.
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At the forefront of national conversations about Title IX is the subject of sexual consent. Its
importance to Title IX policies cannot be overstated. An institution’s definition of consent can
often be the deciding factor in campus investigations of alleged sexual violence.

PL

But what is “consent”? Once a definition is established, how is the campus community
educated? How are students, faculty members and administrators expected to put that definition
into practice? Notwithstanding the essential role of consent in the Title IX review process, many
campuses are still grappling with these key questions.

Defining “Consent”

An effective understanding of
consent on campus begins with
defining it in an institution’s sexual
misconduct policies. Some institutions are specifically required to adopt
particular policies on consent by state
statutes. Others merely adopt a standard that mirrors the state’s criminal
laws. Some operate in states with no
statutory reference to consent, and
must construct their own definitions.

M

Learn More

To learn more about how sexual violence is
defined in each state, you can visit the Rape,
Abuse, and Incest National Network (RAINN)
webpage at https://rainn.org/statelaws (2016).
Administrators are also encouraged to work with
legal counsel licensed to practice in their state in
order to gain a full understanding of the state’s
laws on sexual violence.

SA

In their efforts to define consent within their campus communities, many institutions are
adopting policies of “affirmative consent.” Often described as a shift from “no means no” to “yes
means yes,” affirmative consent policies require some affirmative indication of consent from
all parties involved in the sexual encounter, rather than merely requiring the reporting party to
demonstrate that (s)he objected to the sexual advances.

Common Elements of Affirmative Consent
While institutions vary greatly in their precise definitions of what constitutes consent, several common elements can be identified from one campus to the next. Some common elements
require that consent be:
■■ Active – an outward manifestation of each person’s willingness to participate in the
sexual act, whether through words or actions.
■■ Clear – creating an unambiguous, mutual understanding between all individuals involved
to participate in a particular sexual act.

©

PAPERCLIP COMMUNICATIONS

125 Paterson Avenue • Little Falls, NJ 07424 • (973) 256-1333
www.Paper-Clip.com

4

Copyright 2016 PaperClip Communications. All rights reserved.
Reproductions and print distribution allowed under license as
described on page i of this binder. This document should not be
displayed or distributed electronically, including on any website.

Raising Awareness About Issues of Consent

E

■■ Informed – all individuals are aware that the interaction is taking place, are aware of
which activity is being proposed, and have the ability to appreciate the “who,” “what,”
“when,” “where,” “why” and “how” of the situation.

■■ Voluntary – no individual is coerced, forced, manipulated, threatened or otherwise under
a reasonable fear of consequences for refusing to consent to the sexual activity.

PL

■■ Revocable – consent is never final and may be revoked by any person at any time;
consent to particular sexual acts does not automatically confer consent for other acts; a
history of consensual sexual activity does not necessarily grant consent to future acts.

In addition to describing what consent is, an effective policy will also typically outline what
does not constitute effective consent:
■■ Consent is unobtainable while a person is unconscious/asleep.

M

■■ Expressions of consent are not effective where the individual is incapacitated, whether
due to alcohol, drugs, physical/mental disability or some other temporary condition
that impairs the person’s ability to make an informed decision (incorporating the above
requirement that consent be “informed”).
■■ Consent is ineffective where the consenting individual is under the statutory age of
majority in that particular jurisdiction.
■■ The reporting party’s own intoxication or lack of due diligence to confirm understandings of consent are not effective defenses.

SA

Affirmative Consent Laws by State

As of the date of publication, three states have enacted specific legislation that mandates
particular elements of consent in each educational institution’s policy: California (2014), New
York (2015) and Illinois (effective August 1, 2016).
■■ California: “‘Affirmative consent’ means affirmative, conscious, and voluntary
agreement to engage in sexual activity. It is the responsibility of each person involved
in the sexual activity to ensure that he or she has the affirmative consent of the other
or others to engage in the sexual activity. Lack of protest or resistance does not
mean consent, nor does silence mean consent. Affirmative consent must be ongoing
throughout a sexual activity and can be revoked at any time. The existence of a dating
relationship between the persons involved, or the fact of past sexual relations between
them, should never by itself be assumed to be an indicator of consent.” (Cal. Educ.
Code §67386.)
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■■ New York: “Affirmative consent is a knowing, voluntary, and mutual decision among
all participants to engage in sexual activity. Consent can be given by words or actions, as
long as those words or actions create clear permission regarding willingness to engage
in the sexual activity. Silence or lack of resistance, in and of itself, does not demonstrate
consent. The definition of consent does not vary based upon a participant’s sex, sexual
orientation, gender identity, or gender expression.” (N.Y. Educ. §6441.)

PL

■■ Illinois: “The higher education institution’s comprehensive policy shall include, at a
minimum. . . a definition of consent that, at a minimum, recognizes that . . . consent is a
freely given agreement to sexual activity . . .” (110 Ill. Cons. §155/10.)

M

Even in states where institutions are required to adopt a specific definition of consent,
campus leaders are urged to remember that any legal requirements imposed by state law
constitute a floor rather than a ceiling. The institution may always choose to be more descriptive in its policy language for the purpose of painting a clear picture of what is expected of
community members. Policies may also include brief illustrations of how the policy is applied
in common scenarios.

“Yes Means Yes”: Affirmative vs. Verbal Consent

SA

In the wake of affirmative consent policies adopted by certain states, many have
misunderstood “affirmative” consent to require a verbal “yes” of the individuals involved in
the sexual act. Some advocacy efforts on campus have also progressed to request such
a policy from administrators (Davidson, 2016). However, no current affirmative consent
policy requires such a verbal affirmation. To the contrary, many institutional policies in the
states that have mandated affirmative consent specifically state that the affirmation may
be by words or actions.

The policy at Stanford University (CA) provides one such example, stating: “Consent
is an affirmative nonverbal act or verbal statement expressing consent to sexual activity
by a person that is informed, freely given and mutually understood” (Stanford University,
2016). However, many policies do state that when consent is requested verbally, a verbal
response should be expected.
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Research suggests that “43% of the sexual victimization incidents involve alcohol consumption by [reporting parties] and 69% involve alcohol consumption by the [responding parties]”
(Campus Safety Magazine, 2012). Given the frequent role of substance abuse in sexual violence,
it may be prudent for institutions’ policies to separately address how alcohol or drug use affects
the ability to give effective consent.
Alcohol and other recreational drugs come in countless forms, and affect every individual
differently based on quantity, potency, physiology of the user, environmental factors and a
myriad of other considerations. These variables make it challenging for institutions to adopt
and apply a single, objective metric (such as number of “drinks” or blood-alcohol content) for
accurately measuring an individual’s capacity to give informed consent. Instead, institutions may
wish to consider the following questions when framing their policies on how alcohol or drugs
affect each individual’s ability to consent:
■■ Does effective consent require both individuals to be “sober”? What is your institution’s
threshold for sobriety?

M

□□ Should it incorporate the “informed” element mentioned previously, considering the
individual’s ability to appreciate the “who,” “what,” “when,” “where,” “why” and
“how” of the situation while under the influence?

SA

■■ What is the expectation for the responding party to recognize the reporting party’s
level of intoxication? Is the responding party required to have actual knowledge of the
reporting party’s intoxication? Or are there circumstances where the responding party’s
constructive knowledge (“reasonably should have known”) of the reporting party’s level
of intoxication is sufficient?
■■ Does the standard change if both individuals are intoxicated? Does the intoxication of the
responding party affect the analysis?
□□ By analogy, does a state of intoxication relieve an individual of responsibility for
other policy violations, such as property damage?
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Ultimately, each campus will need to evaluate its own needs in developing the consent policy
that is most appropriate. In doing so, institutions may wish to gauge considerations such as
institutional values, existing community standards, pervasive cultural attitudes and the existing
understanding of members within the campus community. Campus leaders may also wish to
utilize certain tools, such as a campus climate survey, before adopting or revising policy.

Assessing the Campus Community’s Existing Understanding of Consent

■■ If you asked current students how they define sexual consent, what would their answers
be? Do you believe that general understandings of consent align with the institution’s current policies? What factors could contribute to students’ misunderstanding of the policies?
■■ Are other groups on campus, such as faculty, administrators, support staff and on-campus
contractors currently being educated on the institutions’ sexual misconduct policies?
Does their understanding of the existing policies differ from students’ understanding?

M

■■ Are employees trained differently to reflect their dual responsibility to both follow and
enforce the school’s policies?

Existing Community Standards

■■ Do any of the institution’s existing community standards address issues of sexual consent?
Is consent defined? Does the existing definition use an affirmative consent standard?

SA

■■ Are faculty, administrators, support staff or contractors bound by the same set of policies
as students (such as an “Honor Code” or a “Code of Conduct”)? Are employees bound by
additional policies addressing consent?
■■ Do your employee policies address whether romantic relationships with students or other
employees are permitted (“consensual relationship policy”)?
■■ Do your policies address how other violations (e.g. underage consumption of alcohol) are
handled if disclosed during the investigation of an alleged sexual assault? Are community
members granted amnesty from these violations?

Incorporation of Institutional Values
■■ What is the stated mission of the institution? What are the institution’s most closely held
values? Are these values visible in the school’s policies on sexual misconduct?
■■ What effect (if any) do the mission and values have on how the institution defines consent
in a sexual encounter?
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Upon implementing the policy on consent that is most appropriate for their institution,
campus leaders face the challenge of raising awareness. While the policy may be available to
every member of the community in a handbook, webpage or brochure, constructive notice does
little to proactively prevent violations on campus. An institutional commitment to educating the
members of its community can make even a sparse policy far more effective than a hefty tome of
standards that go unread.

SA
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Education requires engagement. Effective engagement necessitates an acknowledgment
of the differences that exist between the various members of the institution’s community.
Undergraduate students, graduate
students, faculty members, administrators and staff may all require drastically
A Note on VAWA
different means of engagement. They
While the OCR merely recommends
may vary in their understandings of
training to the campus community, the 2014
existing policies, attitudes on proposed
Reauthorization of the Violence Against
changes, values, methods of learning
Women Act (VAWA) very specifically requires
and prioritization of information.
that “primary training” be available to all
Interactive tools such as climate assessincoming students and new employees.
ments, pulse surveys and focus groups
Ongoing training must also be offered to stumay allow the campus leadership to
dents and faculty. The statute mandates that
understand the approaches that may
such training include, among other things, the
be most effective for each group in the
definition of consent in the applicable jurisdiccampus community.
tion. (20 U.S.C. § 1092 (f))
While these tools may afford insight
into which method(s) of outreach will
be most effective for each group, there are a number of general tactics that institutions may wish
to consider in their efforts to effectively educate community members on consent:
■■ Utilizing Peer Education: Whether working through Greek Life presidents, labor
union representatives or the faculty senate, peer influence is a powerful means of
engagement. Familiar faces and individuals with the respect of their peers can be
valuable allies in both educating the campus and obtaining buy-in from the community
as a whole.
■■ Curriculum Integration: Colleges and universities are, above all else, places of learning. Where faculty members are amenable to doing so, incorporating the institution’s
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policies into class discussions, course materials, or other class components can benefit
students and faculty alike. Faculty must gain an understanding of the policies in order to
integrate the concepts into classroom discussions, and students have an opportunity to
acquire and apply knowledge of the policies in a familiar forum (where they may or may
not be incentivised by chasing that A+).

M
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■■ Interactive Online Education: For many members of the community who may be
internal processors or hampered by busy schedules, interactive online education options
might be the most effective means of
engagement. Such programs benefit
visual learners, and allow each particiDenim Day
pant to learn at his/her own pace. This
In 1998, the Italian Supreme Court
forum also presents tremendous flexioverturned a rape conviction. In doing
bility in formulating the presentation of
so, the court opined that “because the
the information, tracking participation,
victim wore very, very tight jeans, she
gauging comprehension and updating
had to help [the defendant] remove
the information as new policies develop.
them...and by removing the jeans...
Institutions may choose to develop a
it was no longer rape but consensual
program of their own or may purchase
sex” (DenimDayInfo.org, 2016). In
third-party programs.
response, sexual assault prevention

SA

and education programs often encour■■ Campus Events and Campaigns: On
age community members to wear jeans
campuses where administrative departon the last Wednesday of every April in
ments, academic units and third-party
support of Denim Day.
vendors are constantly competing
for the attention of students, finding
time in the spotlight is half the battle.
Visibility at campus events such as orientation fairs, athletic competitions and conferences can provide tremendous opportunities for Title IX personnel to educate members
of the campus community, gauge understanding of the policies and understand the
needs that remain to be addressed by current policies. Partnering with other organizations to incorporate educational initiatives into their events can be even more powerful.
Where Title IX personnel have the resources to do so, hosting their own events, such as
high profile speakers or conferences during Sexual Assault Awareness Month in April,
can create extraordinary opportunities for exposure and awareness. Examples of such
campus initiatives might include:

□□ Holding a social event, such as the Survivor Gala hosted by The Ohio State
University. (http://sce.osu.edu/survivor-gala).
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□□ Devoting a day to a sexual assault awareness conference, similar to the annual
summit at the University of Denver. The summit offers keynote speakers, panel
discussions, and breakout conversations on issues of gender violence awareness and
prevention (www.du.edu/health-and-counseling-center/cape/saam.html).
□□ Campus-wide participation in “Denim Day” every April.

SA
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■■ Departmental Training: Most academic departments, administrative divisions and
student organizations hold regular meetings. Where Title IX offices have the personnel
and resources to spare, scheduling a time to appear at these meetings can provide a more
personalized and intimate setting in which to educate members of the community on
existing policies and answer questions that may be of particular interest to that group.
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Cindy is a female graduate student in her first year of a Ph.D. program in biology. She is also
employed as a Teaching Assistant in Professor Good’s undergraduate biology classes.

PL

Upon joining the department last year, Cindy took notice of Professor Good’s colleague,
Professor Smith. He was very young for a tenured professor, and appeared to be only a few years
older than Cindy. He was good-looking, single and shared Cindy’s passion for microbiology.
Professor Smith did not supervise any of Cindy’s lab work, and she is not currently assigned to
serve as the Teaching Assistant to any of his classes. She has never enrolled in any of Professor
Smith’s courses, though he is the only professor that teaches a required course in the second year
of the Ph.D. program. He may also be assigned to serve on her dissertation defense committee,
though committees are not assigned until the third year of the Ph.D. program.
Cindy decides to ask Professor Smith to go out for coffee with her one evening. They have a
wonderful time discussing microbiology and her prospective dissertation topics. They begin to
date regularly. Their relationship off-campus becomes romantic, though they maintain professional boundaries while on campus. Their relationship also regularly involves consensual sex.

M

While at Professor Smith’s house one evening, Cindy removes her clothing and crawls on
top of Professor Smith to initiate sex. Professor Smith consents, and they proceed to have sex for
several minutes. Without any warning, Professor Smith begins to engage in anal sex with Cindy.
She has never engaged in anal sex before, and doesn’t want him to continue. However, she also
chooses not to say anything. When Professor Smith eventually stops, Cindy makes up an excuse
to leave. She breaks up with Professor Smith the next day, and then files a Title IX complaint.

Questions to Consider:

SA

■■ Which of your institution’s current policies would be relevant to this scenario? Do you
see any concerning conduct that is not addressed by a current policy?
■■ Does your institution have a consensual relationship policy? Would it apply to this situation?
■■ Does Professor Smith’s role as a faculty member have any effect on how this matter is
addressed by the institution? Or the fact that he is tenured? Does Cindy’s employment as
a Teaching Assistant have any effect?
■■ Does the incident’s location off campus change anything under your current policies?
■■ Would your policies address the interaction in question as two separate sexual acts, or
one? How does your definition of consent apply?
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